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Welcome to the February edition of the employment law bulletin. This
month’s issue will provide information on the proposed amendments to the
statutory disciplinary and dismissal legislation and the employment of mi-

grant workers.

Valentines Day is fast approaching. With this theme in mind the bulletin
provides some answers to frequently asked questions. In addition, informa-
tion is provided on recent case decisions.

Empire HR are delighted to announce that together with Acumen Account-
ants and Advisors, we are running a number of free seminars. Information
regarding this is provided at the end of this bulletin.

DISPUTE RESOLUTION PROCE-
DURES

The statutory grievance and dismissal
procedures were introduced on 1%
October 2004, and since then, the
employee and employer concerned
must have first of all exhausted the
“dispute resolution procedures” before
raising a tribunal claim. Currently em-
ployment tribunals are able to award
an uplift of between 10 — 50 per cent
to the innocent party where the proce-
dures are not complied with.

The idea behind these compulsory
procedures was to minimise the num-
ber of claims going through employ-
ment tribunals, unfortunately they
have not been successful in achieving
this.

The Gibbons report in March 2007 re-
ported that changes were required to
the procedures which resulted in the
government issuing a new Employ-
ment Bill. The proposed legislation
will bring an end to the statutory griev-
ance and dismissal procedures. In-
stead, employees and employers will
have to follow the sections on dispute
resolution in the code of practice that
is relevant to the grievance. Where
they do not, and it reaches a tribunal,

any award may be increased by up
to 25 per cent. There will be a de-
fence, however, if either the em-
ployee or the employer can show
that it was reasonable not to comply
with the guidance of the code.

In addition to the above, it will no
longer be deemed automatically un-
fair dismissal when an employer
fails to correctly follow the desig-
nated steps depicted in the statutory
disciplinary procedure.

At present employers who fail to
correctly carry out the designated
steps, can in their defence, claim
that even if the correct procedure
had been followed the outcome
would still have been dismissal.
This “no difference” defence will no
longer stand.

The proposed new legislation does
have its advantages for employers,
however there are also disadvan-
tages. The main one being that the
whole of the ACAS code of practice
which deals with grievances will
have to be followed, rather than the
simple 3-step process under the
current legislation.
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Due to the code being more detailed
than the current 3-step process there
is more areas which could potentially
trip up the employer. Most of the
codes of practice have a section on
dispute resolution, and most of these
recommend employers operate their
existing grievance procedures.

Problems here will arise when the
employer does not have such a pro-
cedure or it is unreliable.

In addition to the above, if a griev-
ance is based on multiple grounds

of discrimination, it may be difficult
to decide which code to follow under
the set of circumstances and
whether it should be in addition to
the general code on grievances.

It is expected that the new legisla-
tion will come into force in April
2009. Empire HR will therefore con-
tinue to update readers of the Bulle-
tin.

EMPLOYING MIGRANT WORKERS

The Home Office Department of Bor-
der and Immigration Agency (BIA) un-
dertake regular enforcement opera-
tions against illegal working through-
out the UK. In 2006 alone, the BIA
carried out over 5,200 illegal working
operations and removed more than
22,000 illegal workers from the UK.

Migrant workers from the European
Union do not require a work permit to
work in the UK. However, the individ-
ual has to register under the Worker
Registration Scheme. The scheme
applies to nationals who hold full citi-
zenship status of the following states:
Poland, Lithuania, Estonia, Latvia,
Slovenia, Slovakia, Hungary and
Czech Republic. Individuals are re-
quired to register within a month of
commencing new employment. How-
ever, it should be noted that workers
from Bulgaria and Romania must still
obtain a work permit before being
authorised to work in the UK.

The employer must check on the
worker’s entitlement to work in the
United Kingdom, or they risk breaking
the law. The checks that should be,
or have to be undertaken depend on
when the employee is/was recruited.

Upon commencement of employment,
individuals need a letter confirming

the start of their employment; two
passport sized photographs, an origi-
nal valid current passport or national
identity card and a payment of ninety
pounds is required along with the ap-
plication form. The employer should
retain a copy of the application form
before it is submitted to the Home
Office.

If the individual has changed em-
ployer or taken up additional employ-
ment the Worker Registration
Scheme team need to be informed
and a new certificate will be issued.
After 12 months work without inter-
ruption of more than 30 days the
worker may acquire full Treaty rights
and will be free from the requirement
to register. There is a registration
fee of ninety pounds and then the in-
dividual will be issued with a registra-
tion card and certificate. Any Euro-
pean Union national an organisation
employs will be subject to the same
United Kingdom tax and National In-
surance legislation as any other em-
ployee.

Employers who employ an unregis-
tered national from one of these
eight countries for more than thirty
days without retaining a copy of their
application form or their certificate of
registration, will be committing a
criminal offence under new regula-
tions. This will not apply if the
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worker is exempt from the registration requirement.

From 29" February 2008, new legislation is being introduced to prevent ille-
gal migrant working in the UK. The changes are contained in the Immigra-
tion, Asylum and Nationality Act 2006, which includes:

A system of civil penalties for employers who employ illegal migrant work-
ers- it is proposed that the maximum civil penalty per illegal worker will be
£10,000 compared to £5000 previously.

A new criminal offence for employers who knowingly employ illegal mi-
grant workers-this offence will carry a maximum two-year prison sentence

and/or an unlimited fine.

A continuing responsibility for employers of migrant workers with a time-
limited immigration status to check their ongoing entitlement to work in the

UK.

LOVE IS IN THE AIR!

Valentine’s Day has been celebrated
since the 1600s and it is estimated
that 1 billion Valentines cards are
sent each year. With Valentine's
Day 2008 fast approaching many in
the UK are preparing to send cards
and flowers to their Valentine. Here
follows some frequently asked ques-
tions with this theme in mind!

Question

One of my employees is getting mar-
ried this year and has asked to take
an extended period of leave. This
will entail me permitting her to take
unpaid leave in addition to her an-
nual leave entittement. Do | have to
agree to this?

Answer

Employees are only entitled to an-
nual leave entittement as per their
contract of employment (which
should of course comply with the
Working Time Regulations). How-
ever, as this is a special occasion,
you could allow this on a discretion-
ary basis based on the circum-
stances. This would not set a prece-
dent as it is exceptional circum-
stances.

Question

Whilst | am sympathetic that one of
my employees has recently come
out of a long term relationship | am
concerned about the effect that this

is having on his work and the impact
that it might have on the business.
What should | do?

Answer

You should firstly identify the per-
formance issues and arrange a meet-
ing with the employee. You should
be empathetic as this is a sensitive
situation, however you do need to
discuss the performance issues so
that they are aware of them. You
should ask the employee if there is
any way in which you or the company
can offer him support during this
time, but you must also highlight that
you expect an immediate improve-
ment in their performance.

Question

One of my employees is involved in a
long distance relationship with some-
one who lives on the other side of the
world.  Although | understand that
they need to keep in touch I think that
she is using the company phone to
place long distance calls to her part-
ner. How should | approach this?

Answer

If you suspect that the employee is
making long distance calls then you
should firstly investigate this by re-
trieving records of calls made from
the employees phone to highlight if
there are any international telephone
numbers which are not work related.
If it is identified there are international
telephone calls being made, you
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should arrange an investigation
meeting with the employee and ad-
vise them of the allegations and
share the evidence from the investi-
gations. Dependant upon how many
calls have been made you may de-
cide to use this as an opportunity to
informally warn her that she must not
use the company phone for personal
calls or if it is highly excessive then
you may wish to progress down the
formal route by instigating the disci-
plinary procedure.

Question

One of my younger employees has
recently started a relationship and
this seems to be having an impact
on his work. He has changed from a
conscientious employee to someone
who is frequently late and has also

How should | handle this?

Answer

You need to identify the impact on
his performance and secondly iden-
tify how many occasions he has
been absent and if there is any pat-
tern emerging. You should then
meet with the employee and discuss
the performance issues and also
their level of absence and ask if
there is any underlying reason why
there has been such a dramatic
change. If he does not respond with
a good enough reason then you
should inform him that you will be
monitoring his performance and also
his timekeeping/attendance. You
should highlight that if there is no
sustained improvement you will in-
voke the disciplinary procedure.

called in sick on several occasions.

ATTRIDGE LAW AND ANOTHER V COLEMAN

It has been recently reported by an Advocate-General at the European Court
of Justice that Sharon Coleman has suffered “discrimination by association”
as a carer.

The Claimant is suing her employer, claiming that she was forced to quit her
job after she requested time off to look after her four-year-old disabled son.
She accepted voluntary redundancy, but later brought a claim for construc-
tive dismissal and disability discrimination.

It is likely that the European Court of Justice will approve the opinion which
might mean that millions of workers who care for disabled people will be able
to claim unlimited discrimination damages if their employer treats them worse
than non-carers. If it is, employers will need to tighten up discrimination and
flexible working policies. Empire HR will update readers of the Bulletin as
the case progresses.

SEMINAR INFORMATION

Empire HR are delighted to announce that together with Acumen Account-

ants & Advisors we are running a number of free seminars in Aberdeen, Dun-

dee and Glasgow during March 2008. The dates are as follows:

- 4th March; Thistle Skean Dhu, Altens, Aberdeen from 9.15 am—11 am

- 4th March; Thistle Airport Hotel, Dyce, Aberdeen from 2.15 pm—4 pm

- 6th March; Apex Hotel, Dundee from 9.15 am—11 am and 2.15 pm—4 pm

- 11th March; National Piping Centre, Cowcaddens, Glasgow from 9.15
am—11 am and 2.15 pm—4pm

The seminars will give a light hearted look at people “problems” in business
but with a serious message—we will also be giving an update on the employ-
ment of foreign workers and will have a look at unusual employment tax is-
sues. If you or one of your colleagues would like to attend, please contact
Steve Cook by e-mail on s.cook@empirehr.com




