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Did you know?

In order to insist that
an employee submits
to a drug and alcohol
test, the employee
must have signed an
employment contract
that gives the right to
test. Without the con-
tractual right, employ-
ees can refuse to be
tested and the em-
ployer may have no
recourse.
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Welcome to the September edition of the Employment Law Bulletin. This
month’s edition provides information on how employers can deal with sub-
stance abuse and an update on the extension of flexible working rights.
Also provided within this issue is information on changes to national mini-
mum wage and maternity rights, and we report on some interesting dis-

crimination cases.

SPOTLIGHT ON SUBSTANCE ABUSE

Following the news from this year's
Beijing Olympics that Ukrainian Hep-
tathlete Liudmyla Blonska was stripped
of her Olympic Silver medal after failing
a drugs test, we consider the actions
employers may take when faced with
concerns over Substance Abuse in the
workplace and the precautionary meas-
ures which can be put in place to assist
employers in dealing with problems
quickly and within the law.

An employee’s use of alcohol, drugs
and other prohibited substances can
have a serious impact on business
through their potential effects on
health, safety, work performance and
absenteeism. Several areas of legisla-
tion impact on rules relating to health
and safety and the use of prohibited
substances on business premises, in-
cluding the Health & Safety at Work
Act, Misuse of Drugs Act and Disability
Discrimination Act.

As in most cases in the field of employ-
ment law, prevention is often better,

easier and quicker to deal with, than
cure. Therefore, developing and imple-
menting a clear and robust Substance
Abuse Policy is the key for employers
to reduce the likelihood of the use of
substances impacting on the business
and set out how the employer intends
to support employees who have drug
or alcohol problems. The policy should
state what substances are covered,
and indicate what is acceptable and
unacceptable use. If the right to test for
prohibited substances is part of the
policy, it should make clear what type
of tests employees could be subject to
(e.g. “with cause” testing or “random”
testing) and what is considered a
breach (including what is considered a
“positive result” e.g. any level of drug or
alcohol —i.e. a zero tolerance approach
or the drink drive limit for alcohol). The
policy should also be clear as to what
action can be taken by the employer
should an employee be found to be in
breach of the policy. Where a new pol-
icy is introduced, it is important to con-
sult employees on the proposed policy
and then train and educate both em-
ployees on the policy and the manag-
ers who are expected to implement the

policy.

Where an employer has concerns over
an employee’s behaviour or conduct at
work and suspects the employee may
be under the influence of a prohibited
substance the employer should take
immediate action, as delays may affect




Did you know?

Employees may provide
certificates as evidence
of incapacity from
someone who is not a
registered medical prac-
titioner, such as osteo-
paths, chiropractors and
herbalists. Employers
should consider such
certificates on their own
merits and decide
whether to accept this
evidence. If in doubt, a
doctor’s statement may
be requested as an
alternative.
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any outcome of testing or the reason-
ableness of any decision to discipline
or dismiss. Firstly the employer should
check that they have a substance
abuse policy and have the right to test
in the employee’s signed contract of
employment. If this right is contractual,
the employer should arrange for the
employee to be tested by a qualified
professional (for example an Occupa-
tional Health Advisor) as soon as possi-
ble. If there is not a signed contract on
file giving the employer the right to test,
an employee can refuse to be tested.
The employee should be suspended
from work on full pay whilst investiga-
tions are ongoing and test results are
received in writing. A positive test re-
sult, as defined in the company’s pol-
icy, is likely to lead to disciplinary action
up to and including summary dismissal,
and it is important that the company
follows its disciplinary procedures. Any
mitigating factors raised by the em-
ployee should be investigated before
taking a decision.

Where an employee comes forward to
their employer informing them of a drug

or alcohol dependency problem, this
may be linked to an illness and employ-
ers may decide to offer support and
access to counselling and treatment
where possible. Getting support and
advice from an independent and quali-
fied medical professional is important in
these cases to allow the employer to
make fair, reasonable and informed
decisions. Although a substance
problem is unlikely to be deemed as a
disability under the Disability Discrimi-
nation Act, certain illnesses or mental
health problems as a result of the initial
dependency could qualify under the
act.

Whether dealing with a suspected case
of substance abuse or an admission of
dependency from an employee what is
clear is that employers must ensure
that their policy on drug and alcohol
misuse is clearly communicated to em-
ployees and that each case is investi-
gated and dealt with fairly and consis-
tently. Clients of Empire HR should
contact the Advice Line for advice on
individual circumstances at the early
stages of any case.

CONSULTATION ON EXTENSION OF FLEXIBLE WORKING

We reported in our June Bulletin that
the Government intended to introduce
legislation to extend the rights of par-
ents to request flexible working.

Currently parents of children under the
age of 6 and carers for disabled chil-
dren up to the age of 18 can formally
apply to request flexible working. Fol-
lowing a review of current flexible work-
ing practices, a government commis-
sioned report recommended that these
rights should be increase to include all
parents with children under the age of
16.

Further to this, the Government has
announced a public consultation period
to seek companies’ views on this pro-
posed change and also whether the
requirement to send written acceptance
of an employee’s request should be
scrapped. The consultation period will
end on 18 November 2008.

Businesses who wish to contribute to
the consultation can find the consulta-
tion papers at government website
www.berr.gov.uk. Meanwhile, Empire
HR will update readers on the outcome
of the consultation in due course.

EMPLOYERS BEWARE- FAKE SICK NOTES SOLD ON INTERNET

BBC News has recently reported that
fake medical certificates are being sold
on the internet for £25 each. Docu-
ments sold on website
www.doctorsnotestore.com are com-
pletely false but appear to be on NHS
headed paper. Although selling sick
notes is not illegal, using a fake certifi-




Did you know?

The Government
estimates that ap-
proximately 900,000
workers will benefit
from this year’s in-
creased National
Minimum Wage
rates.

cate in order to receive payment of
advantage (e.g. paid time off work) is.
The website contains a disclaimer
stating that the documents are for
“novelty” purposes only.

The British Medical Association sug-
gests that a positive step employers
can take to avoid fraud is to strengthen

EMPLOYERS BEWARE- FAKE SICK NOTES SOLD ON INTERNET

working relationships with doctors,
which can also help with supporting
employees with genuine long-term
health problems. Should our clients
have concerns about the validity of any
documents received from employees,
they should contact Empire HR for ad-
vice.

DISCRIMINATION CASES PROVIDE FOOD FOR THOUGHT

It has been recently reported that
Newsreader Selina Scott is planning to
make a claim of age discrimination
against Channel Five. The television
presenter was allegedly lined up to pro-
vide cover for Natasha Kaplinsky’s ma-
ternity leave, but that this offer of em-
ployment has since been retracted. Ms
Scott claims that the reason behind
Channel Five’s decision is because of
her age. As this case increases media
attention of the potential risks of dis-
crimination during recruitment and em-
ployment, we report on a number of
less “high-profile”, yet just as engaging
recent cases:

R A Dixon v Chief Constable of
Strathclyde Police

After losing his disability discrimination
claim, a colour-blind graduate has won
the right to claim sex discrimination at
employment tribunal against the Police
Force’s decision to reject his applica-
tion to join the police because he suf-
fers from the vision abnormality. Mr
Dixon, along with another applicant, will
argue that they have been victims of
indirect sex discrimination as more
males than females are affected by
colour blindness. The case is expected
to be heard towards the end of the
year, and Empire HR will keep readers
updated.

D Mirren v Spotless Commercial
Cleaning

A 16-year old who didn’t turn up for an
interview because he couldn't find his
way to the company’s office has lost his
age discrimination tribunal claim. Mr
Mirren claimed that his application had
been rejected because the vacancy
was based at an unsupervised site
where a floor buffer was used, and it
was company policy that people under
the age of 18 could not work unsuper-
vised with the equipment. On the day
of interview the Company contacted the
16-year old after he failed to attend,
who explained that he didn’'t know how
to get to the office by public transport
and a taxi would have cost £40. The
tribunal rejected his claim and held that
Mr Mirren would have been eligible to
work at a supervised site, had he at-
tended the interview.

J McGee v Wescot Credit Services

A debt recovery operator has won al-
most £400 for injury to feelings after
being harassed because of his age. Mr
McGee was awarded the compensation
after his line manager noted on his per-
formance review “Ambition is not a mo-
tivation for Joe (due to age)’. Mr
McGee explained that at the meeting
his manager had asked him “what age
are you now?” and “tell me how | can
justify your wage?” He also claimed
that the manager had made a comment
at a meeting with around 30 employees
stating, “this doesn’'t apply to you Joe,
you'll just be waiting for death” — a
comment the manager denied making.
The employee, who raised a grievance
about the remarks, was awarded £750
compensation, reduced by 50% be-
cause he failed to exercise his right of
appeal during the grievance procedure.
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Please note that this
update gives general
guidance only and
should not be regarded
as an authoritative or
complete statement of
the law. You should
always seek specific
advice for each specific
situation

The Department for Business, Enter-
prise and Regulatory Reform has
announced the new rates of the Na-
tional Minimum Wage to apply from 1
October 2008:

For workers aged 22 and over the
rate will rise from £5.52 per hour to
£5.73

NATIONAL MINIMUM WAGE RISES FROM 1 OCTOBER 2008

For workers aged 18-21 it will rise
from £4.60 to £4.77

For workers aged 16 and 17 it will
rise from £3.40 to £3.53.

The level of increase is substantially
smaller than that seen in 2007, and
roughly matches the current rate of
inflation.

CHANGES TO MATERNITY RIGHTS

Our April bulletin reported various
changes under the Sex Discrimination
Act (Amendment) Regulations 2008.
Changes in relation to maternity leave
will apply to women whose expected
week of childbirth falls on or after 5 Oc-
tober 2008. The Regulations now re-
move the distinction between ordinary
and additional maternity leave in terms

of non-pay benefits and employees will
therefore continue to be entitled to the
same terms and conditions (with the
exception of remuneration) during both
periods of maternity leave. As mater-
nity rules and provisions can be com-
plicated, Empire HR advises clients to
contact us for specific advice.

AILING CHARITY LOSES APPEAL AGAINST UNFAIR DISMISSA L CLAIM
AFTER ATTEMPTING TO REDUCE EMPLOYEE'S TERMS AND CON DITIONS

A charity in serious financial difficulties
has lost its appeal against an em-
ployee’s successful unfair dismissal
claim.

The case appeared that the charity
attempted to change the terms and
conditions of its employees in order to
reduce costs and in its correspon-
dence to the employee stated “please
be aware that these changes are ab-
solutely vital for survival of the charity”.
As the proposed changes were seen
as a significant reduction to her bene-
fits (including a reduction in annual
leave entitlement and abolish sick
pay), the employee unsurprisingly did
not accept the new terms.

As she had declined to accept the new
conditions of employment, the em-
ployee was summarily dismissed.
However, the charity did not follow the
statutory dismissal procedures and

therefore the dismissal was found by
tribunal to be automatically unfair.

On appeal, the employer argued that
the result was harsh on a charity in a
precarious financial position and was
likely to affect its ability to continue in
the future. Although the Employment
Appeal Tribunal was sympathetic to the
charity’s view it could not find that the
tribunal had failed to take into account
all the facts before making its decision.

What is clear from this case is that re-
gardless of whether the reason for dis-
missal is a potentially fair reason (e.g.
the financial future and viability of an
organisation), statutory procedures
must be followed. Clients can get more
information on statutory dismissal pro-
cedures by calling the Advice Line
Team.

AND FINALLY....EMPIRE HR MOVES TO NEW PREMISES

As we write this edition of our bulletin, crates are being packed and desks moved
as the Empire HR Team prepare to move to brand new premises in Bridge of Don,
Aberdeen. The new site will allow Empire HR to build on its recent expansion and
future plans for developing and growing the team, to ensure we continue to meet
and exceed our clients’ requirements. We look forward to welcoming you to our

new location in the near future.




