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Welcome to the July edition of the Employment Law Bulletin. This month’s edition
provides information on the impact of illegal working legislation during TUPE trans-
fers, the requirement for licences for music & TV in the workplace, the effect of
childcare vouchers on maternity entittements and information on the Government’s

recently proposed Equality Bill.

In addition to this, guidelines on introducing an

effective e-mail and Internet policy is provided and we report on some interesting

tribunal cases.

ILLEGAL WORKING — TUPE TRANSFERS

Regular readers will know that new
legislation came into force on 29 Febru-
ary 2008 to prevent illegal migrant
working in the UK. This legislation
introduced new liabilities where an
employer employs illegal migrant work-
ers. Details of these liabilities were
published in our February bulletin.

However, what readers may not be
aware of is how this new legislation
impacts on TUPE transfers. Where the
transferee (the buyer) could previously
rely on any checks carried out by the
transferor (the seller) prior to the trans-
fer, the UK Border and Immigration
Agency (UKBA), Civil Penalties for
Employers Code of Practice states that
“Employers who acquire staff as a re-
sult of a Transfer of Undertakings
(Protection of Employment) transfer

are provided with a period of 28 days
grace to undertake the appropriate
document checks.” However, the
UKBA guidance is not clear at present
as to what checks the transferee is re-
quired to carry out.

Pending clarification on this, to mitigate
any risk, it is recommended that the
transferee ensures that the current
necessary checks are carried out within
28 days of the transfer. It is also
recommended that the transferee
requests indemnities in relation to any
civil liabilities prior to the transfer.

Additionally, potential issues could be
identified through a due diligence exer-
cise prior to the transfer. Empire HR
can carry out HR due diligence on
behalf of our clients. For further infor-
mation on this service please contact
the Advice Line.

You should be aware that the above
represents general guidance only.
Clients are encouraged to contact the
Advice Line in order to obtain specific
information in relation to their specific
situation.

LICENCES FOR MUSIC AND TV WITHIN THE WORKPLACE

Employers are being warned they could
be falling foul of licensing laws if they
do not review their employees’ use of
media in the workplace. With the popu-

larity of large sporting events like Euro
2008 and Wimbledon and shows like
Big Brother on our screens again this
summer, more and more employees




Did you know?

It is estimated that
more than half a mil-
lion businesses in the
UK are playing music
illegally.

could be using their company’s broad-
band connections to view live streamed
media online. Whether employees are
watching TV on the internet or on tele-
visions in the office, organisations must
ensure that they have the appropriate
TV licence. A TV licensing spokesper-
son points out: “Watching TV on a com-
puter at work is no different to watching
on a TV set at home — if you're watch-
ing programmes as they are broadcast,
you need to be covered by a valid li-
cence.”

Meanwhile, where employees are lis-
tening to music at work, according to
the Performing Rights Society, busi-
nesses should also hold a licence. By
law whenever music is played publicly
(ie anywhere outside the home) a li-
cence is required, whether its played
on a radio, cd or mp3.

According to BBC news it is estimated

LICENCES FOR MUSIC AND TV WITHIN THE WORKPLACE

that more than half a million businesses
in the UK are playing music illegally —
and don't even realise it.  Adrian
Crookes from PRS, who monitor the
playing of music, says, “ If you want to
play music in your business, you've got
to get the songwriter or the composer’s
permission to do that. So what we do
is remind businesses that they need
licences and if they haven’t got one,
how they can get one”.

Depending on the type, size and nature
of the business, there are over 40 dif-
ferent tariffs for music licences, which
can be bought online or by phone.

Further information for organisations
can be found online at:
www.tvlicensing.co.uk/information/
businesses and www.mcprs-prs-
alliance.co.uk/
playingbroadcastingonline/
music_for_businesses.

ANNUAL CHECKS ON EMPLOYEE'S LEGALITY TO DRIVE

It has recently been reported that a
man working in Takaoka City, Japan
was sacked after driving fire engines
and ambulances for more than 20
years without a licence. He is now be-
ing questioned by police and his
bosses have apologised to local people
for the situation.

This highlights the importance for em-
ployers to check their employee’s eligi-
bility to drive on an annual basis. Em-
ployees should also be advised that

where they receive any penalties on
their licence that they advise the Com-
pany of this as this may have ramifica-
tions for the Car Insurance Policy held
by the Company.

CHILDCARE VOUCHERS — COST SAVING OR NOT?

From October 2008, the extension to
maternity entitlements will have impli-
cations for employers where they offer
childcare vouchers to its employees.
Details of the changes to maternity
legislation were included in the April
edition of the Bulletin.

Where a Company offers this benefit,
they allow employees to sacrifice an
element of their salary and receive
childcare vouchers instead. Up to a
certain value, these vouchers are non-
taxable and are exempt from National

Insurance Contributions, therefore pro-
viding a tax saving to the employee
and NIC saving to both the employee
and the employer.

A report, recently published by the
HMRC, indicates that employers mis-
understand the rules in relation to pro-
viding these vouchers during maternity
leave. Some employers cease the
benefit during maternity leave, whilst
others continue to offer the benefit, so
long as they are able to deduct the
money from their employee’s maternity




Did you know?

Where the week of
childbirth falls after 5th
October 2008, women
will be entitled to the
same benefits during
additional maternity
leave as during ordinary
maternity leave.

pay. However, both approaches are
wrong and employers should be aware
that a salary-sacrifice scheme changes
an employment contract permanently:
the employee becomes entitled to a
lower salary, plus childcare vouchers,
instead of their previous salaries.
When employees opt-out of the
scheme, their pay levels are renegoti-
ated, unless the original scheme states
what should happen. Employers
believe that employees are entitled to
their old salary, then make a deduction
from that to pay for the vouchers.

Employers should be aware that statu-
tory maternity rates are calculated on
an employee’s average weekly earn-
ings during weeks 17 to 25 of preg-
nancy and where the employee is
receiving a salary-sacrifice benefit the
calculation will be based on the em-
ployee’s lower pay level — therefore for
employees who receive vouchers
during this period this will reduce an
employee’s SMP rate.

CHILDCARE VOUCHERS — COST SAVING OR NOT?

Currently, employee entitlements dur-
ing ordinary maternity leave (OML) and
additional maternity leave (AML) differ.
During OML the employee is entitled to
their usual terms and conditions,
except for remuneration. They are
therefore entitled to still receive the
childcare vouchers. During AML
employees are currently not required to
provide vouchers.

However, for those with an expected
week of childbirth falling after 5™ Octo-
ber 2008, they will now be entitled to
the same benefits during AML as they
are during OML. Therefore employers
will have to continue providing child-
care vouchers for the full 52 weeks. An
employer should not be making
deductions from an employee’s mater-
nity pay in order to cover the cost of
providing the vouchers, even where the
employee has agreed to this. It is a
statutory right for an employee to
receive SMP and it must be paid in full.

Many employees receive childcare
vouchers up to the value of £50 per
week and therefore over a 52 week
period this could cost the employer
£2,600 to provide this benefit. This
may leave employers wondering
whether they can continue to afford to
provide this benefit.

EQUALITY BILL TO ALLOW POSITIVE DISCRIMINATION

The first draft of the Equality Bill has
been recently laid before parliament.
Under the Equalities Bill, a single public
sector equality duty will be created
bringing together three existing duties
and extending them to also include
gender reassignment, age, sexual ori-
entation and religion or belief. Addi-
tionally, it will require public bodies to
report inequalities in gender pay and
ethnic minority & disability employment;
ban clauses in contracts of employment
which prevent employees from discuss-
ing their pay with colleagues; and en-
courage all organisations to be more
transparent about pay gaps and their
progress on equality.

Most interestingly, the proposed Equal-
ity Bill will extend “positive action” to
enable employers to take into account

under-representation of disadvantaged
or minority groups when selecting be-
tween two equally-qualified candidates.
However, the white paper stresses that
there will be no requirement to take
positive action, that this will only be
possible where the candidates are
equally suitable and will not allow em-
ployers to favour a less suitable candi-
date.

Over and above the proposed effects
on discrimination in the workplace, the
Equality Bill will prohibit unjustifiable
age discrimination by those providing
goods, facilities and services including
health and social care providers.

Empire HR will keep readers informed
of the Bill's progress through parlia-
ment.
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An ex-employee of Hays has recently
been ordered by a UK court to disclose
details of his profile at social network-
ing site LinkedIn. LinkedIln is a social
networking site that focuses on profes-
sional relationships.

The ex-employee, Mark lons, set up a
rival agency 3 weeks before resigning
from his position at Hays and was
accused of using his networking site to
poach clients from Hays. It was
claimed by Hays, that while he was still
an employee, he copied and retained
confidential information about clients

EX-EMPLOYEE ORDERED BY COURT TO DISCLOSE ONLINE CON TACTS

and contacts of Hays and after examin-
ing his e-mail account following his
departure, they found evidence that he
had invited at least two of Hays clients
to join his site, however it suspects him
of inviting many more.

The Court subsequently ordered lons
to disclose his LinkedIn business
contacts requested by Hays and all
e-mails sent to or received by his
LinkedIn accounts from Hays’ computer
network. He was also ordered to
disclose all documents, including
invoices and e-mails, which evidenced
his use of the Linkedln contacts and
any business obtained from them.
However, Hays additional request for a
copy of lons’ entire database was
rejected as being “simply a fishing
expedition” and “plainly too wide”.

This court ruling highlights to employ-
ers the importance of ensuring that the
information that they are requesting is
reasonable and justifiable to protect the
legitimate needs of their business.

TRIBUNAL RULES OIL ENTREPRENEUR WAS UNFAIRLY DISMIS SED

An employment tribunal in Aberdeen
has awarded an oil entrepreneur
£62,460 after he was unfairly dismissed
by the company he set up in 2002.
Richard Selwa was dismissed by
Vienco for monitoring fellow-board
members’ e-mails and only partly pay-
ing for company shares without the
other directors’ consent. Mr Selwa ad-
mitted to this but in both cases felt he
was authorised and justified in doing
so. He stated that he monitored e-
mails as he believed board members
were planning a different business
strategy which he had not agreed to,
which was later found be to correct. He
had also sought the permission of a
non-executive director to partly-pay for
shares.

The tribunal found that Mr Selwa was
not in fact dismissed for these reasons

but because major investors had lost
faith in his abilities as Chief Executive.
They found his dismissal to be unfair as
Mr Selwa was not made aware of this
during the disciplinary process. They
also found that his charge of gross mis-
conduct was to allow the company,
which went into liquidation in 2007, to
release him without a severance pay-
ment.

This highlights once again the high
consequences of failing to follow cor-
rect process.

Please note that this update gives general guidance only and should not be
regarded as an authoritative or complete statement of the law. You should always
seek specific advice for each specific situation




