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Did you know?

It has been 10 years
since the initial intro-
duction of legislation
relating to Data Pro-
tection. Breaches of
data protection have
been prevalent in re-
cent news and there is
an argument that the
legislation is requiring
amendment due to the
vast advances in tech-
nology since the legis-
lation was introduced.
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Welcome to the August edition of the Employment Law Bulletin. This month’s edi-
tion provides information on Data Protection, Effective E-mail & Internet Use Poli-
cies, including Social Networking sites, Absence Management and an update on
the forthcoming Equality Bill. Also provided within this issue are recent statistics

from the tribunal service’s annual report.

DATA PROTECTION — 10 YEAR ANNIVERSARY

10 years have now passed since the
Data Protection Act came into force on
16™ July 1998.

Due to recent reports in the press on
data security breaches, such as the
government losing the details of 35
million child benefit claimants, it is cur-
rently a serious issue for many organi-
sations and with that the government

has announced its plans to overhaul
the way in which its staff handle infor-
mation.

It has been reported that suggestions
have been made to overhaul the legis-
lation based on advances in technology
which are racing ahead of legislation.
It is argued that the amount of data
held by organisations today was uni-
maginable when the legislation came
into effect 10 years ago. However, oth-
ers believe that the broad principles of
the Act provide enough coverage in a
fast-changing environment.

Empire HR will update you if any fur-
ther information is released in relation
to this.

EFFECTIVE E-MAIL AND INTERNET USE POLICIES CRITICAL

E-mail and the Internet are now central
to the effective day-to-day operation of
almost all businesses. With the in-
creased awareness and personal use
of e-mail and Internet including such
social networking sites as Bebo,
MySpace & Facebook, it is becoming
increasingly critical for organisations to
review and update current policies.
Without comprehensive acceptable use
policies, unregulated personal use of
email and internet can pose a multitude
of risks to businesses. For example,
threats to security in terms of data leak-
age, distribution of inappropriate, offen-
sive or malicious content, and over-use
causing time-wasting.

While banning staff from sending or
receiving personal emails is likely to be
unrealistic, an acceptable use policy
can set boundaries which define what
is reasonable, excessive or inappropri-
ate. Recent research suggests that
email is the top source of leaked busi-
ness information. Mostly, this can be
accidental — half of employees admit to
having sent a message containing sen-
sitive or potentially embarrassing infor-
mation by mistake to the wrong person.
Even innocent practices such as for-
warding business emails to a personal
account to carry out work away from
the office can place confidential com-
mercial information at risk.




Did you know?

Where employers al-
low their employees
access to social net-
working sites during
working hours, they
have a duty of obliga-
tion to ensure that they
take reasonable steps
to protect employees
from being harassed
by their colleagues
through such sites.

The rise in use of social networking
websites (there are now over 15 million
users in the UK who regularly access
these sites) has increased the potential
risk of both time-wasting in terms of
employees accessing and using the
sites during working time and of
breaching company confidentiality or
receiving adverse publicity when site
users identify themselves as an em-
ployee of the company.

Therefore, an acceptable use policy
should set out exactly and clearly how
an employee is expected to use the
email and Internet systems, including
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advice on best practice and defining
prohibited behaviour. The policy must
also include how the rules will be en-
forced and what sanctions will be in
place for breach of policy. This will
ensure that there are no surprises to an
employee in the event of disciplinary
action being taken.

When it appears that a breach has oc-
curred it is important that an employer
conducts a thorough investigation to
ensure there is sufficient evidence to
support the allegation. They must also
consider whether the breach has
caused an obvious impact on the work
performed and avoid over-reaction prior
to full investigation into the incident.
Clients who require more specific ad-
vice relating to E-mail and Internet
acceptable use policies should call the
Advice Line for more detailed informa-
tion.

SOCIAL NETWORKING

Leading on from the item above, relat-
ing to effective policies for businesses
managing staff use of the internet and
e-mail systems, this article provides
readers with suggestions for some
common concerns that employers may
have in relation to employee use of
social networking sites.

Some employers question whether to
view a potential employee’s on-line
profile before selecting candidates for
interview. It should be noted that al-
though there is nothing in the law that
prevents employers from vetting pub-
licly available material, it should be
considered whether it is best practice to
do so. Equal Opportunities monitoring
is designed to remove certain informa-
tion about the applicant i.e. ethnic
background, age, sex, sexual orienta-
tion, religion, etc and adopting such a
practice would make a mockery of any
separate monitoring process.

Major issues can occur for organisa-
tions when their employees are sus-
pected of making defamatory com-
ments about the company, managers
or colleagues within their personal
blogs. Organisations sometimes doubt
whether, if any, action can be taken
against the employee because the

comments are written during their per-
sonal time. Employers should be
aware that they are able to take disci-
plinary action in the same way as if the
defamatory comments had been pub-
lished anywhere else i.e. in libel pro-
ceedings. However where the discipli-
nary action results in the employee’s
dismissal, fairness will have to be con-
sidered in light of the employee’s right
to freedom of expression. This may
include the right to moan publicly about
one’s working conditions and/or col-
leagues, so long as it does not involve
damaging or libellous statements.

Finally, employers should be aware of
certain risks in relation to harassment
claims associated with allowing em-
ployees access to social networking
sites during working hours. Employers
may be held liable under discrimination
legislation, etc for harassment of an
employee by another if the conduct
takes place in the course of employ-
ment and the employer has not taken
any reasonable steps to prevent such
behaviour. For this, employers should
ensure that they have a well-publicised
computer-use and harassment policy.
Clients requiring more detailed informa-
tion on this should call the Advice Line.




Did you know?

According to the
CIPD, absence is cost-
ing the UK employer
£666 and 8 working
days for every mem-
ber of staff per year.

In an attempt to crack down on the
amount of people smuggling into the
UK, it has been reported that the Home
Office have been naming and shaming
companies which are employing illegal
immigrants.

Since the Home Office starting clamp-
ing down on companies hiring illegal
labour four months ago, more than 200
companies have been fined. However
some trade union leaders question the
strategy saying that it could “drive the
worst employers underground”.

The UK Borders Agency, who pub-
lished the information, have named 35
firms alongside 37 directors on its web-
site. They provide details on how many
illegal immigrants the companies were
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employing as well as how much it was
fined. The company listed were fined a
total of almost £303,000 for employing
56 illegal workers and the vast majority
were restaurants or take-aways.

Some people say that this move is bet-
ter late than never, however it has
come a bit too late. It is estimated that
there are more than 500,000 illegal
residents working in the UK without
permission, although nobody really
knows what the true figure is.

Employers are reminded of their obliga-
tions under the Asylum and Immigra-
tion Act to carry out checks on eligibility
to work in the UK before a candidate
commences employment.

ABSENCE MANAGEMENT

According to the CIPD’s most recent
absence survey, sickness absence is
costing the UK employer £666 per em-
ployee every year and costs employers
8 working days for every member of
staff per year. It is reported that this
represents 3.5% of working time.

In order to effectively manage absence
within an organisation, it is imperative
that an organisation ensures that they
accurately measure and monitor all
employee absence consistently. They
can then use the data to identify par-
ticular patterns of absences and any
underlying causes or potential problem
areas, for example, heavy workload
within a particular department. It is
also useful information to provide to the
Board for providing evidence of the
worth of an effective absence manage-
ment programme.

The most important element in effec-
tively managing absence levels within

an organisation is to ensure that a clear
and concise policy is in place that sup-
ports the organisations’ requirements.
To be effective it is recommended that
a policy includes the following details:

details of contractual sick pay and its
relationship with statutory sick pay;
outline the procedure for employees
to follow if absent from work;

details on employees providing self
certificate forms and when they re-
quire a medical certificate from their
doctor;

mention that the company reserves
the right to request that the em-
ployee attends occupational health
specialists appointed by the com-
pany;

details on return to work interviews.

If clients require any assistance with
the creation of such a policy they
should call the Advice Line for further
information.

LOCAL FIREFIGHTER STRIKE

It was recently announced that North-
East firefighters were considering tak-
ing strike action following talks which
failed to settle a dispute after a col-
league was sacked for being “too fat”.

The employee in question lost his job
after 22 years service. Bosses said he

was overweight and union members
agreed to ballot for strike action over
the case. However, the issue has now
been resolved and the firefighter in
question will return to work subject to
“strict criteria”. Bosses have refused to
comment in the media on what this
strict criteria was.
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EQUALITY BILL — UPDATE

In July’s issue of our Employment Law
Bulletin, we reported on the Equality
Bill which has recently been laid before
Parliament and we advised that we
would keep readers up to date with the
Bill's progress through Parliament. The
purpose of the Bill is to make Britain a
fairer place where people have the op-
portunity to succeed whatever their
race, gender, disability, age, sexual
orientation, religion or belief. The gov-
ernment has now published its initial
response to the consultation on the
Equality Bill.

There has been a substantial body of
equality legislation introduced over the
last four decades, however the govern-
ment believes that this has become
quite complex and difficult to under-
stand. They believe that the Equality
Bill will simplify and strengthen the law.

The Government have reported that
the main measures covered in the
document are as follows:

- A new Equality Duty on public bodies
— there are three existing equality
duties which require public authorities
to give due regard to tackling dis-
crimination and promote equality for
race, disability and gender. The new
Equality Bill will bring together these
existing duties and extend to gender
reassignment, age, sexual orientation
and religion or belief.

- Ending Age Discrimination — the Bill
will contain powers to outlaw unjustifi-
able age discrimination by those pro-
viding goods, facilities and services
and carrying out public functions in
the future. In order to allow busi-
nesses and public authorities to pre-
pare there will be further consultation
on the legislation and a transitional
period.

- Requiring transparency — in order to
tackle inequality, it is vital that there is
transparency, and public bodies will
be required to report on important
inequalities.

. Extending positive action — this will
allow employers to take into account

under-representation of disadvan-
taged groups when selecting be-
tween two equally qualified candi-
dates e.g. women and people from
ethnic minority communities.

. Strengthening enforcement — this will

include allowing tribunals to make
wider recommendations and will ex-
plore whether to allow discrimination
claims to be brought on combined
grounds e.g. where someone is dis-
criminated against because she is a
black woman.

- Simplifying the law — this will include

abolishing the existing “two-tier” lev-
els of definition and tests in the Race
Relations Act and standardise the
definition of indirect discrimination. It
will also bring equal pay law within
the Equality Bill.

- Simplifying exceptions — a model will

be devised for exceptions, which will
include genuine occupational require-
ments for all grounds of discrimina-
tion at work except for disability.

- Streamlining and strengthening the

law for — transsexual people, preg-
nant women and new mothers, dis-
abled people, members of private
clubs.

- Harassment — this will extend harass-

ment based on a person’s sex to
other forms of harassment and will
also extend the protection to outside
work. However it is not proposed to
extend protection outside work on
grounds of sexual orientation or relig-
ion or belief because there is no evi-
dence of a problem in these areas.

- The Government have suggested

that over the next few months there
will be a continuous and determined
programme of further action to pre-
pare for the introduction of the Equal-
ity Bill in the next parliamentary ses-
sion. Empire HR will update readers
on developments in this area.

Please note that this update gives general guidance only and should not be
regarded as an authoritative or complete statement of the law. You should always
seek specific advice for each specific situation




