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Welcome to the June edition of the Employment Law Bulletin. This month’s edition
provides information on an employers obligation for providing health assessments
for night workers, provides information on the introduction of the Conduct of Em-
ployment Businesses (Amendment) Regulations 2007 which is to come into effect
on 6™ April 2008 and advises on government proposals to extend flexible working
rights further to those who have children aged up to 16 years.

HEALTH ASSESSMENTS FOR NIGHT WORKERS

Under the Working Time Regulations 1998, you should be aware that as an
employer, you are obligated to provide free health assessments to workers who
are classed as night workers, before they commence working nights and then on a
regular basis while they are working nights. If it is established that the worker
suffers from health problems, recognised as being connected with carrying out
night work, then they should be transferred wherever possible to suitable day work.

A night worker is classed as someone who works at least 3 hours, usually between
the hours of 11 pm and 6 am, however gaining agreement from both the worker
and the employer can vary this.

Clients who require more specific advice relating to the employment of night
workers should call the Advice Line for more detailed information.

AGENCY WORKERS UPDATE

HokgL

directive that secures this flexibility for
the UK.

The term “equal treatment” is defined
as being at least the basic working and
employment conditions that would ap-
ply to the workers concerned if they
had been recruited directly by that
Company. It should be noted that it will
not cover social security schemes.

The Government has recently agreed a
deal between unions and employers
that gives rights to agency workers
within the UK to receive equal treat-
ment following 12 weeks of continuous
service with one Company. The Gov-
ernment believes that this deal will
pave the way to reaching agreement
within Europe on an agency workers

The Government now plans to engage
with its European partners to seek
agreement on the terms of the Agency
Workers Directive that will enable this
agreement to be brought into legal ef-
fect within the UK.

Empire HR will bring you more informa-
tion on this as it is released.




FLEXIBLE WORKING RIGHTS TO BE EXTENDED

Following a report, produced by Imelda Walsh, Sainsbury’s HR Director, the
government has indicated that it is going to extend the flexible working rights to
parents of those with children aged up to 16 years from April 2009. Current legisla-
tion allows parents with children under the age of six, disabled children under 18

and certain carers of adults to request flexible working.

Empire HR will provide you with updated information on this as it is released.

REDUNDANCY — A GUIDE FOR EMPLOYERS

Redundancy is one of the six poten-
tially fair reasons for dismissal so long
as there is a genuine redundancy
situation and that the process is car-
ried out fully and fairly with all employ-
ees concerned. It would not be
considered a genuine redundancy
situation where the employer intends
to recruit a direct replacement.

A redundancy situation can occur
when, for example, fewer workers are
required by the Company due to a
reorganisation within the Company, a
downturn in work, closure or reloca-
tion of Company premises or a
reduced requirement for a particular
skill following, for example, the intro-
duction of automated machinery.

The employer must ensure that they
do not discriminate against any
employee when selecting them for
redundancy and that they fully consult
before a final decision has been
reached regarding the redundancy
situation.

Redundancy should be a last resort
and before going down this route
alternative options must be explored
in order to establish whether they are
viable as an alternative to a redun-
dancy situation. Alternatives  to
redundancy may include freezing re-
cruitment, terminating genuine con-

tractors, reducing the amount spent on
client entertaining; reducing the amount
spent on Company travel; agreeing a
period of lay off with staff or agreeing a
temporary reduction in hours/salary with
staff.  Additionally, employers must
make decisions on the basis of the in-
formation that they have available to
them at that particular time. Therefore if
a client has signed a  contract which
secures an abundance of future work
for the Company, they must of course
take this into consideration.

Selection

Where an employee works in a genu-
inely unique stand-alone role, where the
work has ceased or diminished, the
employer may not have to follow a se-
lection process. However where there
are a group of employees who all have
similar jobs, the employer will have to
use criteria to fairly select those at risk
of redundancy. The exception would be
where there is a closure of a specific
department or site when all jobs cease
to exist.

When choosing selection criteria,
employers must ensure that they do not
discriminate against employees by
using criteria such as, for example,
trade union membership; sex, race,
sexual orientation, religion and belief or
age; part-time working; fixed-term
contract workers; disability; pregnancy;
etc.

Employers must also ensure that selec-
tion criteria is not subjective and can be
backed up by factual documentation in
order to mitigate the risk of a claim for
unfair dismissal.

Before taking the final decision to
dismiss an employee by reason of
redundancy, an employer is required to




Did you know?

The cap on a weeks
pay for redundancy pur-
poses is £330.

consult with individual employees in
order to avoid or reduce the need for a
redundancy situation.

Consultation

Where an employer is proposing to
make 20 or more, up to 99 employees
redundant, they will have an obligation
to consult collectively for a period of at
least 30 days and where the employer
is proposing to make 100 or more
employees redundant, they will have an
obligation to consult collectively for a
period of at least 90 days; in each case
before the first dismissal takes place.
Additionally in both cases the employer
will have an obligation to notify the
Secretary of State by way of an HR1
form. Failure to notify the Secretary of
State may lead to a fine.

Where an employer is proposing to
make less than 20 employees redun-
dant there is no legal requirement on
the minimum amount of time to consult
with individual employees. However
Empire HR can advise clients accord-
ingly, dependant on the specific circum-
stances.

Regardless of the number of redundan-
cies to be made, the employer must
hold individual meetings with employ-
ees who are at risk of redundancy. The
meetings will be to discuss alternative
vacancies as well as considering meas-
ures to mitigate the need for a redun-
dancy situation. A clear record of the
information provided by the employer
and of the reaction of the individual
should be documented in all cases.

REDUNDANCY — A GUIDE FOR EMPLOYERS

Dismissal

Consultation meetings will be held in
order to discuss alternatives to redun-
dancy. At the end of the consultation
period the employer must ensure they
follow the 3-step dismissal process.
There is one exception where numbers
involved are 20 or more and collective
consultation has been undertaken.
However, it is recommended that the 3-
step dismissal process is followed in all
cases.

The employee should be invited to a
final consultation meeting. They will
need to be provided with 24 hours
notice in writing of this as well as being
provided with the right to be accompa-
nied. If they are not provided with this
letter the redundancy dismissal will be
deemed automatically unfair. At this
meeting, so long as no further issues
are raised, the employee can then be
confirmed as being redundant and they
can be provided with details of their
redundancy award and their termina-
tion date. Following this meeting, a
final letter should be provided to the
employee, confirming the details of the
discussions held. This letter will pro-
vide them with the right to appeal the
redundancy decision.

You should be aware that the above
represents general guidance only.
Clients are encouraged to contact the
Advice Line in order to obtain specific
information in relation to their specific
situation in order to avoid any claims
for unfair dismissal from employees.

HELP EMPLOYEES DEAL WITH FUEL COSTS

With the UK once again in a state of
dismay over the rising cost of fuel, it
may be worth employers considering

introducing a policy in order to help
staff through this difficult and costly
period.

Recently, the American company,
Miller Grossbard & Associates, pro-
vided its employees with an extra $50
in their paychecks. This small account-
ing firm added the money and stated
that it would continue to do so on an
interim basis in order to help its 28
workers cope with the rising cost in gas
prices. This may seem an extreme
measure to take, however there are
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other options the organisation can con-
sider implementing in order to provide
assistance to its employees.

Miller Grossbard is among a growing
number of employers who are trying to
lend a hand to their employees and
companies are launching various initia-
tives in order to do this. Examples of
such are providing alternative ways to
get to work; this includes purchasing

CASE UPDATE — LIFESCAN V SIM

The above case, which was recently
heard by an Employment Tribunal,
ruled that a former Engineer with Inver-
ness firm Lifescan was unfairly dis-
missed, however the Judge ruled that
he was not entitled to any compensa-
tion.

The Employment Tribunal upheld that
Lifescan had not acted reasonably in
dismissing Mr Sim by reason of redun-
dancy as they had not consulted with
him fully and fairly i.e. given him any
justification on the selection criteria

HELP EMPLOYEES DEAL WITH FUEL COSTS

buses and vans to give employees free
travel to and from work, changing poli-
cies in order to accommodate for work-
ers who travel for their jobs, increasing
mileage rates and providing fuel-
related cost-of-living raises.

Employers could also be encouraging
employees to participate in car sharing
schemes as well as making more use
of public transport.

used for selecting him from the pool of
Engineers prior to providing him with
his dismissal letter. In addition it was
established that management had dis-
couraged three of his colleagues who
he had approached to attend as his
accompaniment at his hearing by ad-
vising them to “steer clear because of
the potential risk to their career”.

The tribunal however did not award him
any compensatory payment due to the
fact that he had received an enhanced
redundancy package from Lifescan of
£24,919 and that this exceeded the
compensatory award which would have
been assessed as just and equitable in
the circumstances, taking into account
the loss sustained by the claimant fol-
lowing on from his dismissal.

Employers are reminded of the impor-
tance of consulting with employees on
their individual scores.

CASE UPDATE — WALTON CENTRE FOR NEUROLOGY V BEWLEY

The above case, which was recently
heard by the Employment Appeals Tri-
bunal (EAT), has overturned previous
case law in that a woman’s successor
in a job cannot be used as a compara-
tor for the purposes of an equal pay
claim. The EAT accepted the Appel-
lant’s proposal that the Equal Pay Act
1970 legislation envisaged that the
comparator should be someone who

worked at the same time as the em-
ployee making the claim.

Employers are reminded to take care
that their remuneration and benefits
packages for existing employees do
not discriminate between genders for
like work, work of equal value or work
rated as equivalent under a job evalua-
tion exercise.

Please note that this update gives general guidance only and should not be
regarded as an authoritative or complete statement of the law. You should always
seek specific advice for each specific situation




